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1 I. INTRODUCTION

2 By suggesting that Plaintiffs claims under the California Constitution cannot be heard by

3 the courts—whether by arguing a lack of justiciability, a political question, standing, the lack of

4 any state entity or officer who can be sued, or a Proposition 98 bar—Defendants almost entirely

5 ignore over a hundred years of precedent to the contrary and fail utterly to deal with or accurately

6 describe the landscape of contrary decisions by the highest courts in sister states across the

7 country. The citations are presented in the sections that follow, but it is elementary that, owing to

8 the wisdom of the founders of this State and its Constitution, the fundamental right to a

9 meaningful education is rooted in the Constitution and that right is enforceable in and dependant

10 upon the judicial branch for vindication. From Flood in 1874 to Piper in 1924 to Serrano in 1971

11 and 1976 to Hartzell in 1984 to Butt in 1994, our courts have uniformly so held in a variety of

12 contexts, including specifically in connection with school financing. Defendants’ selective

13 collection of comments from the Constitutional Convention, put in their proper context in the

14 pages that follow, do not and cannot undo this vivid history of unambiguous court decisions.

15 We are not writing on a blank slate. Many other states with constitutions that contain

16 similar language concerning education have explicitly rejected the challenges posed by the State

1 7 here and, after trials on the merits, many of them have granted declaratory relief requiring

18 additional funding so that the right of every school child to a free and meaningful public

19 education can become a reality. Just last Fall, the Colorado Supreme Court rejected exactly the

20 same arguments the State makes here, including its Proposition 98 argument (in Colorado the

21 analogous measure was called Amendment 23). As was the case in Colorado, Proposition 98 in

22 California makes no reference to the Education Clauses and was not intended to undo their force.

23 There is a reason that California courts have been so diligent in protecting the fundamental

24 right of education, as have the substantial majority of the courts in other states. Educational

25 opportunity in the public school system is the undeniable key to progress; to individual, family

26 and community economic success; to the preservation of essential liberties and participatory

27 democracy; and very significantly, to reduced pressure on law enforcement, health, welfare, and

28 other social services. The opportunity to receive the meaningful education that our Constitution
CQE PLAINTIFFS’ OPPOSITION TO
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1 guarantees is not being provided by the present California school funding system, and it has not

2 been for all too long now. Virtually every objective measure of funding and educational

3 outcomes vividly demonstrate the severity of California’s inadequate and inequitable school

4 funding system and its dire consequences on the life chances of our children and on our State.

5 Plaintiffs are prepared to prove each of their allegations. Nothing the State argues here should

6 stand in the way of this Court’s consideration of the merits of Plaintiffs’ case.

7 II. STANDARD OF REVIEW

8 Plaintiffs rely on the Rob/es- Wong plaintiffs’ summary of the standard of review, as “[t]he

9 standard for granting a motion for judgment on the pleadings is essentially the same as that

10 applicable to a general demurrer.” Schabaruni v. Cal. Legislature, 60 Cal. App. 4th 1205, 1216

11 (1998) (citations omitted). The court assumes the truth of properly pleaded factual allegations,

12 which are ‘liberally construed with a view toward attaining substantial justice.” Laiice Caniper

13 !vffg. C’orp. v. Repub. Indem. Co., 44 Cal. App. 4th 194, 198 (1996). Factual allegations should be

14 stated “with particularity sufficient to acquaint a defendant with the nature, source and extent of”

15 the claims. Ludgate Ins. Co. v. Lockheed Martin Corp., 82 Cal. App. 4th 592, 608 (2000).

16 III. OVERVIEW OF CLAIMS

17 The CQE Plaintiffs allege four claims for relief. Plaintiffs’ claim under Civil Procedure

18 Code Section 526a additionally incorporates these four claims, as Defendants are unlawfully and

19 unconstitutionally expending public funds. First Amended Complaint (“FAC”) ¶ 220-221.

20 (1) Fundamental Right to a Meaningful Education Claim. Plaintiffs allege that under

21 the California Constitution, they have a fundamental right to an education that prepares them to

22 meaningfully participate in civic and democratic institutions, to succeed economically, and to live

23 in a diverse society. FAC ¶1 209-2 15. The State’s academic content standards represent the

24 State’s articulation of a meaningful education. FAC ¶[ 62-69, 212. Defendants, by failing to

25 provide Plaintiffs’ school districts with adequate and equitable funding and by failing to use state

26 education funds effectively towards delivering a meaningful education, violate their constitutional

27 duties under Sections 1 and 5 of Article IX (“the Education Clauses”). FAC [214, 127-29.

28 (2) System of Common Schools Claim. Even if there were no fundamental right to an

CQE PLAINTIFFS’ OPPOSITION TO
12151351.1

- 2 - DEFENDANTS MOTION FOR JUDGMENT ON
THE PLEADINGS



1 education in California, or if there were, but it were determined that the content standards do not

2 reflect the requisite level of education, Plaintiffs allege that Defendants nonetheless violate the

3 Education Clauses by failing to deliver the content standards to all students in Plaintiffs’ districts.

4 CQE Plaintiffs allege that the State has made the content standards a core, fundamental element

5 of the State’s current system of common schools. As such, the State is obligated by the

6 Constitution to keep up and support the system of common schools by funding it in a manner that

7 ensures the uniform delivery of those standards. FAC ¶213, ¶f209-21 5.

8 (3) Equal Protection Claim. The CQE Plaintiffs allege that Defendants violate the Equal

9 Protection Clause by maintaining a school finance system that fails to provide all students in

10 Plaintiffs’ districts, including Plaintiff Students, with equal access to opportunities to become

11 proficient in the State’s content standards and to obtain a meaningful education. FAC ¶ 218.

12 (4) First Fund Education Claim. The CQE Plaintiffs also allege that the State fails to live

13 up to its constitutional duties by using State revenues for other purposes before first providing

14 sufficient funding to the school system such that Plaintiff students and those in their districts may

15 obtain adequate and equal access to the academic content standards and the education needed to

16 prepare them for civic, economic, and social success. As such, Defendants have violated their

17 duty under Article XVI, Section 8(a) to “first. . . set apart the monies to be applied by the State

18 for support of the public school system.” FAC ¶J 215, 219.’ Plaintiffs refer the Court to, and

19 incorporate herein, Part II.C (pg. 16-17) of the California Teachers’ Association’s (“CTA”)

20 Opposition Brief addressing this claim.

21

22

23

24
While the CQE plaintiffs and the Robles-Wong plaintiffs’ claims are similar in many respects, they are not

25 identical and the Court should be wary of Defendants’ characterizations of both sets of plaintiffs’ claims. See MJOP
at 4. No claim, for example, seeks funding for “all the mandated educational programs.” Id. The CQE Plaintiffs seek

26 adequate and equitable funding sufficient to deliver a constitutionally meaningful education and delivery of the
content standards. The Robles-Wong plaintiffs similarly seek funding sufficient to deliver the fundamental right to

27 education to all students including “the core elements of the standards-based education program.” RW Opp. Br. at
14.

28
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1 IV. ARGUMENT

2 A. CQE Plaintiffs AI1ee Facts Sufficient to Support Their Claims for Relief

3
Under the Education and Equal Protection Clauses.

A
1 A “Meaningful Education” Is Shorthand for Blackletter California

Supreme Court Precedent Holding That the Constitution Guarantees to All
Students a Fundamental Right to an Education That Prepares Them for
Civic, Economic, and Social Success.

6 .

Defendants’ argument that Article IX of the California Constitution creates no enforceable

right to education, MJOP at 9-13, ignores more than one hundred years of California case law in

8
which the California Supreme Court has enforced students’ rights to education under Sections 1

and 5 of Article IX. There can be no doubt that Article IX is a source of “enforceable rights”

10
subject to judicial inquiry. See Piper v. Big Pine Sch. Dist., 193 Cal. 664, 669 (1924) (holding

that law excluding Indian child from federal school violated Section 5); see also Ward v. Flood,

12
48 Cal. 36, 50-51 (1874) (prohibiting Legislature from excluding black children from public

13
schools because of their race, though permitting segregated schools); Hartzell v. Connell, 35 Cal.

14
3d 899, 911 (1984) (charging fees for extracurricular activities violated the free school guarantee

15
of Section 5). In Piper, the court looked specifically to the directives of Article IX, Sections 1

16
and 5 to conclude that “[tjhe education of the children of the state is an obligation which the state

17
took over to itself by the adoption of the constitution.” Piper, 193 Cal. at 669. The court further

18
noted that such an education must be of sufficient quality “[t]o accomplish the purposes therein

19
expressed.” Id. Pi$r thus makes clear that the public education guaranteed by Article IX is an

20
“enforceable right[] vouchsafed to all” California children. Id. See also Ward, 48 Cal. at 50

21
(precursor to Section 5 granted each child “a legal right”).

22
Recoizing the underlying purposes set forth in ticle IX, Section 1, the California

Supreme Court has held that education is afundainental right because it “lie{s] at the core of our

24
free and representative form of goverment.” Serrano v. Priest (Serrano II, 18 Cal. 3d 728, 767-

68 (1976). See also Serrano v. Priest (‘Serrano I,. 5 Cal. 3d 584, 608-09 (1971) (“We are

26
convinced that the distinctive and priceless function of education in our society warrants, indeed

27
compels, our treating it as a ‘fundamental interest.”); Butt v. Cal., 4 Cal. 4th 668, 685 (1992)

28
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1 (fundamental right to education in California is “well settled”). The Serrano Court reasoned that

2 “education is the lifeline of both the individual and society:”

3 [F]irst, education is a major determinant of an individual’s chances for economic and
social success in our competitive society; second, education is a unique influence on a

4 child’s development as a citizen and his participation in political and community life.
Serrano L 5 Cal 3d at 605.

5
This rationale makes clear that the right to education encompasses a qualitative standard, as

6
“the right to an education today means more than access to a classroom.” 1(1. at 607. Serrano and

7
Butt enforced the fundamental right to education under the Equal Protection Clause, as the focus

8
of both cases was systemic inequalities, but the courts looked to the Education Clauses to inform

9
the contours of the right. See Serrano I, 5 Cal. 3d at 608 (education is a fundamental right, as it is

10
“preservative of other basic civil and political rights,” citing Art. IX, section 1); Butt, 4 Cal. 4th at

11
683 (“education is a fundamental interest under the California equal protection guaranties and

12
the unique importance of public education in California’s constitutional scheme requires careful

13
scrutiny of state interference with basic educational rights”; see also Slayton v. Pomona UnfIed

14
Sch. Dist., 161 Cal. App. 3d 538, 548 (1984) (“California has extended the right to an education

15
by virtue of two constitutional provisions, one calling for legislative encouragement of education

16
(Cal. Const., art. IX, § 1) and the other requiring the Legislature to create a system of ‘free

17
schools’ in each district of the state (Cal. Const., art. IX, § 5)”).

18
In flartzell, the Court elaborated on the level of education that was necessary to “fulfill[J

19
the constitutionally recognized purposes of education” as set forth in the Education Clauses and

20
Serrano. flartzeil, 35 Cal. 3d at 908-09. There, a majority of the Court held that Section S’s “free

21
schools” guarantee encompasses a right to a meaningful education. Id. at 911. Taken together,

22
the Serrano-Hartzell-Butt trilogy define the fundamental right to education in the California

23
Constitution as one that prepares students for (1) engaged citizenship, (2) entry into the workplace

24
and higher education, and (3) life in an increasingly diverse society.

25
a. Engaged Citizenship

26
Drawing on the intentions of the framers of the Constitution, the California Supreme Court

27
has asserted that education is “crucial to participation in, and the functioning of, a democracy.”

28
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I Serrano I, 5 Cal. 3d at 607-08. See also Hartzell, 35 Cal. 3d at 906 (quoting from 1878-79

2 constitutional debates that “[p]ublic education forms the basis of self-government and constitutes

3 the very corner stone of republican institutions”). As the Piper court recognized, “[b]y article IX,

4 section 1 of the state constitution the advantages and necessities of a universally educated people

5 as a guarantee and means for the preservation of the rights and liberties of the people is thus

6 declared.” Piper, 193 Cal. at 668; see also Cal. Statewide Cintys. Dcv. Auth. v. All Persons

7 Interested in the Matter of the Validity of a Purchase Agreement, 40 Cal. 4th 788, 792 (2007) (

8 constitutional convention included Article IX, § 1, because it “[r]ecogniz[ed] that an educated

9 citizenry and workforce are vital to the preservation of the rights and liberties of the people”).

10 This function of education has been interpreted to go beyond a duty simply to prepare

11 students to make informed decisions at the ballot box.2 Education must also “provide the

12 understanding of, and the interest in, public issues which are the spur to involvement in other

13 civic and political activities.” Serrano I, 5 Cal. 3d at 608. In Hartzell, the court noted that

14 education “provides the intellectual and practical tools necessary for political action:”

15 Without high quality education, the populace will lack the knowledge, self-
confidence, and critical skills to evaluate independently the pronouncements of

16 pundits and political leaders. Moreover, education provides more than intellectual
skills; it also supplies the practical training and experience-from communicative

17 skills to experience in group activities—necessary for full participation in the
‘uninhibited, robust, and wide-open’ debate that is central to our democracy.

18 (internal citations omitted). Hartzell, 35 Cal. 3d at 908.

19 b. Economic Success

20 Education also must provide the State’s children with the foundation necessary to earn a

21 livelihood. Education “preserve[es] an individual’s opportunity to compete successfully in the

22 economic marketplace, despite a disadvantaged background” and is “an essential step in

23 providing the disadvantaged with the tools necessary to achieve economic self-sufficiency.”

24 2 The preparation necessary to meaningfully participate in California’s system of direct democracy should not
be underestimated. The California Voter Guide for the 2010 General Election is 128 pages; voters in San Francisco

25 must read another 192 pages to inform themselves about the 15 local initiatives on the ballot. Experts have estimated
the readability levels of voter guides such as these at the 15th18th grade levels. See David B. Magleby, Let the Voters

26 Decide? An Assessment of the Initiative and Referendum Process, 66 U. Cow. L. REV. 13, 40 (1995). Those with
less education tend to skip voting on ballot questions at much higher rates than better educated voters, and those that

27 do participate are more likely to confuse their vote on the ballot question from their position on the issue being
decided. Id. at 33-34.
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1 Serrano I, 5 Cal. 3d at 609; Hartzell, 35 Cal. 3d at 908. Education must prepare individuals to

2 participate “in the institutional structures--such as labor unions and business enterprises—that

3 distribute economic opportunities and exercise economic power.” HarIzell, 35 Cal. 3d at 908.

4 Further, public schools are the stepping stone to higher education and “the learned professions.”

5 Piper, 193 Cal. at 673 (public school system “affords an entrance into schools of technology,

6 agriculture, nonnal schools, and the University of California. In other words, the common

7 schools are dooivays opening into chambers of science, art and the learned professions, as well

8 as into fields of industrial and commercial activities.”). Our public schools must “equip

9 [students] with the substantive knowledge and skills they need to succeed in life.” 0 ‘Connell v.

10 Superior Court, 141 Cal. App. 4th 1452, 1478 (2006).

11 c. Life in a Diverse Society

12 Finally, education serves as a unifier in our increasingly diverse society. The Serrano I

13 court acknowledged this somewhat intangible, but critical, describing the public school as “the

14 most powerful agency for promoting cohesion among a heterogeneous democratic people.. .at

15 once the symbol of our democracy and the most pervasive means for promoting our common

16 destiny.” Serrano I, 5 Cal. 3d at 608 (quoting McColluin v. Bd. of Educ., 333 U.S. 203, 216

17 (1948)). The Hartzell court later echoed this notion, insisting that education functions as “a

18 ‘unifying social force’ among our varied population, promoting cohesion based upon democratic

19 values,” helping different racial and cultural groups to live “in harmony and mutual respect,” and

20 “instill[ing] a spirit of collective endeavor.” Hartzell, 35 Cal. 3d at 908, 911.

21 2. The California Content Standards Prescribe the Level of Education
Necessary to Fulfill the Purposes of Article IX.

22

23
Consistent with its “sweeping and comprehensive powers in relation to our public schools,,

24
including broad discretion to determine the types of programs and services u’hich further the

25
purposes of education,” Wilson v. State Bd. of Educ., 75 Cal. App. 4th 1125, 1134-35 (1999)

26
(emphasis added), the Legislature has established a structure for providing all California students

27
with core academic content designed to meet the “constitutionally recognized purposes of

education” set forth in Article IX, Sections 1 and 5. Hartzell, 35 Cal. 3d at 908-909.
28
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1 In 1995, the Legislature directed the State Board of Education to “adopt a set of statewide

2 academically rigorous content standards” in all major subject areas. Cal. Educ. Code §
3 60602(a)(2). “Content standards” are defined as “the specific academic knowledge, skills, and

4 abilities that all public schools in this state are expected to teach and all pupils expected to learn

5 in each of the core curriculum areas, at each grade level tested.” Id. § 60603(d). The Legislature

6 directed that these standards should “[r]eflect the knowledge and skills necessary for California’s

7 work force to be competitive in the global, information-based economy of the 21st century,” A.B.

8 265 § 4(b)(2) (1995); see also Cal. Educ. Code § 60605(a)(2)(A)), and “serve as the basis ... for

9 the California education system as a whole” (Cal. Educ. Code § 60602(a)(2)).

10 When the State Board of Education fulfilled the legislative mandate and adopted the

11 content standards, they described them as designed to enable students to “succeed academically,

12 pursue higher education, find challenging and rewarding work, participate in our democracy as

13 informed citizens, appreciate and contribute to our culture, and pursue their own goals and

14 interests throughout their lives.” English—Language Arts content Standards for calfornia Public

15 Schools, Kindergarten Through Grade Twelve at iv (Dec. 1997) (message of Ruth Green,

16 President of State Board of Education and Jack O’Connell, State Superintendent of Public

17 Instruction). The standards repeatedly indicate that they reflect what is necessary to prepare

18 students for college, career, and civic engagement. For example, the English-Language Arts

19 Standards provide:

20 Each standard describes the content students needs to master by the end of each grade
level. . . Language skills are essential tools not only because they serve as the

21 necessary basis for further learning and career development but also because they
enable the human spirit to be enriched, foster responsible citizenship, and preserve the

22 collective memory of a nation. Id. at v (emphasis added).

23 The English-Language Arts standards further describe how they encompass “critical life skills”:

24 Participation in society—filling out forms, voting, understanding the daily
newspaper—requires solid reading and writing competencies. Similarly, most jobs

25 demand the abilities to read and write well. Collegiate and technical courses
generally require a high level of proficiency in both abilities. Id. at vi.

The California content standards thus were intended—-and do in fact operate—to give shape
27

to the same education that our courts have declared to be the meaningful education all children
28
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1 are owed as a fundamental right under the Constitution.3 And indeed, Plaintiffs have alleged and

2 will demonstrate that the state’s content standards do represent the constitutional level of

3 education students need to succeed as civic and economic participants. FAC j 62.

4 3. Defendants Violate the Education Clauses by Failing to Provide Plaintiffs
with the Opportunity to Learn the Content Standards and to Obtain a

5 Meaningful Education.

6 Plaintiffs allege that Defendants have abdicated their constitutional duties under Sections 1

7 and 5 of Article IX to provide Plaintiff Students’ school districts with sufficient and equitably

8 allocated funding, thereby causing Plaintiff Students, and all of the students in their districts, to be

9 denied or at substantial risk of being denied, the opportunity to learn the content standards and to

10 obtain a meaningful education. FAC ¶J 209-2 15. In California, the amount of funding a district

11 receives, as well as the overall amount of state funds allocated to K- 12 education, is wholly

12 divorced from any analysis of the actual cost of providing students with a meaningful education

13 or an education that meets the state-established content standards. FAC 95-106. Instead, as

14 the Governor’s own Committee on Education Excellence has acknowledged, “[c]ore funding is

15 based on anachronistic formulas, neither tied to the needs of individual students nor to intended

16 academic outcomes.” FAC ¶ 96. Overall funding per pupil in California is among the lowest in

17 the country, despite the fact that California’s student population-—comprised disproportionately

18 of low-income and English-learner students—faces some of the greatest academic challenges.

19 FAC ¶ 107-110. As a result of inadequate, inequitable, and inefficient school funding,

20 Plaintiffs’ districts are unable to provide all of their students with the education programs and

21 services necessary to give them a realistic opportunity to learn the content standards and to obtain

22 the meaningful education to which they are entitled. FAC ¶[J 111-198; 11-25.

23

24 Numerous other state courts considering similar school funding challenges have looked to the state’s content
standards as the benchmark for the state’s constitutional defimtion of a meaningful, or “adequate,” education. See.

25 e.g. Idaho Schs. for Equal Educ. Opportunity v, Evans (JSEEO 1), 850 P.2d 724, 734 (Idaho 1993) (prima facie case
of constitutional violation met where plaintiffs prove they cannot meet the state’s academic standards): Abbott v.

26 Burke (Abbott IV.), 693 A.2d 417, 428 (N.J. 1997) (state standards “spell out and explain the meaning of a
constitutional education”); Hoke County Bd. of Educ. v. State, 599 S.E.2d 365, 383, 391 (NC. 2004) (lower court

27 correctly looked to student performance on state standards-aligned assessments “that correspond to” the
constitutional definition of”sound basic education”).

28
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1 The contours of the “enforceable right[],” Piper, 193 Cal. at 669, to a meaningful education

2 contained in Sections 1 and 5 of Article IX are best understood through reference to California’s

3 extensive jurisprudence explicating this right, both independently (in Piper and Harr.ell) and in

4 the context of the fundamental right to education enforced under the Equal Protection Clause (in

5 Serrano and Butt). A close reading of the text of Sections 1 and 5, a consideration of their place

6 within the structure of the California Constitution, and a review of their history demonstrate that

7 Sections 1 and 5 guarantee all students a right to a meaningful education that prepares them for

8 civic, economic, and social success. Furthermore, as set forth in Part IV.B.4, infra, other courts’

9 interpretations of similar education clauses found in other states’ constitutions indicate that not

1 0 only are Plaintiffs’ claims justiciable, but that the Education and Equal Protection Clauses

11 guarantee California students a right to full and equal access to a meaningful education that

12 prepares them for civic, economic, and social success.4

13 a. The Plain LangLLage of Sections 1 and 5 Creates an Enforceable

14
Right to a Meaningful Education.

A court’s first duty in interpreting a constitutional provision is to give effect to the

16
provision’s words. In a telling omission, Defendants fail to parse the plain language of Sections 1

17
and 5. Reading Sections 1 and 5 in their entirety and in light of the constitutional structure, it is

1 8
clear that these provisions contain a meaningful standard for the level of education students are

19
guaranteed under the Constitution, and that the State, through the Legislature, must provide.

20
(1) Section 1

Article IX, section 1 provides:

A general diffusion of knowledge and intelligence being essential to the preservation

22 of the rights and liberties of the people, the Legislature shall encourage by all suitable
means the promotion of intellectual, scientific, moral, and agricultural improvement.

23
The Legislature’s duty to provide an education that meets the purposes of Section 1 is

24
mandatory (“the Legislature shall encourage”). According to contemporary dictionaries from the

25

26
Plaintiffs refer the Court to, and incorporate herein, the standard for constitutional interpretation set

27 forth on page 8 of the Robles- Wang Opposition Brief, as well as their arguments regarding the importance of

education within the larger constitutional structure (2:10-16).
28
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1 era when Section 1 was adopted, the term “shall” means an “obligation.” “command,” or

2 “compulsion,” 1860 Dictionary of the English Language, 1321, and the term “encourage” implies

3 an affirmative duty to “stimulate” or “foster.” 1(1. at 481. Further, the Legislature must use “all

4 suitable means” to advance education, not just some means. And, it cannot use means that are not

5 “suitable” for achieving Section l’s purposes That is, the Legislature must use “all suitable

6 means” to achieve the two purposes of Section 1: (1) “a general diffusion of knowledge and

7 intelligence” which are “essential to the preservation of rights and liberties of the people” and (2)

8 “the promotion of intellectual, scientific, moral, and agricultural improvement.”

9 To achieve these purposes, the state education system must provide a “general” diffusion of

10 knowledge, meaning that education must be must be widely accessible to the public. This

11 education must be of sufficient quality to “preserv[e] the rights and liberties of the people” as

12 they are set forth in the Constitution, including the right to acquire, possess and protect property

13 (art. 1, § 1), the right to vote (art. II, § 2), the right to trial by jury (art. 1, § 16), the right to “freely

14 speak, write and publish his or her sentiments on all subjects,” (art. 1, § 2(a)), and the right to

15 “petition government for redress of grievances” (art. I, § 3(a)). Finally, the education system

16 must “promot[e] intellectual, scientific, moral, and agricultural improvement.” Cal. Const. art IX.

1 7 § 1. Section 1 implies that over time, the standard of quality that the education system must meet

18 changes to continually advance the society from one state of progress to the next. By definition,

19 an education system that is merely holding steady—never mind one in a protracted period of

20 decline—is by definition one that is not promoting educational “improvement.”

21 (2) Section 5

22 Section 5 provides:

The Legislature shall provide for a system of common schools3 by which a free
school shall be kept up and supported in each district at least six months in every year

24 . .

. Cal. Const. art IX, § 5.

25
Like Section 1, Section 5 contains a mandatory duty: the Legislature “shall provide for” the

26
Article IX, Section 6 defines “the common schools” to include “kindergarten schools, elementary schools,

27 secondary schools, and technical schools.” Cf Levi v. O’Connell, 144 Cal. App. 4th 700, 707-08 (2006) (defining the
“common schools” under Section 5 as grades K-12).

28
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1 public school system. The plain meaning of “provide for” is to “make arrangements for

2 supplying means of support, money, etc.”6 As defined by the California Supreme Court, the

3 “system of common schools” required by Section 5 must be “one system” with a “unity of

4 purpose as well as entirety of operation.” Kennedy v. Miller, 97 Cal. 429, 432 (1893). The

5 education provided by the public schools must be “free,” a term to which the California Supreme

6 Court gave further meaning in Hartzell when it defined the meaningful education to which all

7 California children are constitutionally entitled and held that the “free schools” guarantee

8 includes all educational activities offered by a school district, whether curricular or

9 extracurricular. Hartzell, 35 Cal. 3d at 911.

10 Finally, Section 5 mandates that the public schools “shall be kept up and supported,” terms

11 which (like “provide for”) carry with them the notion of financial support. The plain meaning of

12 “keep up”—to maintain the good condition of7—implies a standard. To require schools to be

13 “kept up” is to require them to meet some criteria, both substantively (“kept up” to an educational

14 standard) and temporally (“kept up” over time). “Support,” synonymous with “provide for,”

15 means “to pay the costs of’ or “maintain. . . by supplying with things necessary to existence.”8 In

16 short, Section 5 leaves no doubt as to the State’s financial obligation, through the Legislature, to

17 “provide for,” “keep up” and “support” the system of public schools it has been directed to create.

18 b. As Reflected in the Constitutional History, the Framers Placed the
Utmost Importance on Education and Intended Sections 1 and 5 to

19 Be Sources of Enforceable Rights.

20 By their words and actions, the early Californians who first adopted California’s

21 Constitution of 1849, including the Education Clauses, demonstrated that they considered

22 education to be the State’s highest priority and funded it accordingly. The original text of Section

23 1 included the current language mandating that “the Legislature shall encourage, by all suitable

24 means, the promotion of intellectual, scientific, moral, and agricultural improvement,” followed

25
See http://dictionary.reference.com/browse/provide±for (last visited 10/19/10).

26 See http://dictionary.refèrence.coni’browse/keep (last visited 10/19/10).
8 See jp//\vw,mri webster.çoni/dictionary/support (last visited 10/19/10) and

27 http://dictionary.reference.com/browse/support (last visited 10/19/10).
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1 by language creating a state school fund that was to be “inviolably appropriated for the support of

2 the public schools.”9 In rejecting a proposal to allow the Legislature to divert funds fiom

3 education “if the exigencies of the State require it,” REPORT ON THE DEBATES IN THE CONVENTION

4 OF CALIFORNIA, ON THE FORMATION OF THE STATE CONSTITUTION (1850) at 203, the delegates

5 indicated their belief that “there cannot be too large a fund for education purposes,” Id. at 204

6 (Semple), such that they should “placEd every farthing that we can ... in the hands of this

7 community for the purpose of educating our children,” id. at 203-04 (McCarver). Their intention

8 was to create “one of the most munificent school funds known to the world,” (id. at 348 (Gwin),

9 “sufficient for the education of every child in California,” id. at 351 (Hoppe), and to “secure it by

10 constitutional provision,” Id. at 203-04. In doing so, they intended that “the Legislature cannot

11 encroach upon the fund thus set apart for educational purposes,” (id. at 347 (Lippitt). From

12 inception, Section 1 contemplated a direct connection between the Legislature’s duty to

13 “encourage” education and the need to support education with a generous expenditure of funds.

14 The opening clause of the current Article IX, Section 1—”A general diffusion of

1 5 knowledge and intelligence being essential to the preservation of the rights and liberties of the

16 people”——was added during the Constitutional Convention of 1878-79 to the preexisting second

17 clause—”. . . the Legislature shall encourage, by all suitable means the promotion of intellectual,

1 8 scientific, moral, and agricultural improvement.” Records from the 1879 debates reveal that the

19 framers intended Section 1 to state the underlying purpose of the education system and to impose

20 a clear duty on the Legislature to fund a public education system that would meet this purpose.

21 The first words of Delegate Winans, chair of the Convention’s Education Committee, as he

22
Art. IX, Section 2 of the California Constitution of 1849 provided:

23 The Legislature shall encourage, by all suitable means, the promotion of intellectual, scientific.
moral and agricultural improvement. The proceeds of all land that may be granted by the

24 United States to this State for the support of schools, which may be sold or disposed of, and the
five hundred thousand acres of land granted to the new States, under an act of Congress

25 distributing the proceeds of the public lands among the several States of the Union, approved
AD. 1841; and all estates of deceased persons who may die without leaving a will, or heir, and

26 also such per cent. as may be granted by Congress on the sale of lands in this State, shall be and
remain a perpetual fund, the interest of which, together with all the rent of the unsold lands, and

27 such other means as the Legislature may provide, shall be inviolably appropriated for the
support of public schools throughout the State.
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1 presented the amendment were that “Public education forms the basis of self-government and

2 constitutes the very corner stone of republican institutions.” 2 DEBATES AND PROCEEDINGS OF

3 THE CONSTITUTIONAL CONVENTION OF THE STATE OF CALIFORNIA (1881) at 1087. Delegate

4 Wickes elaborated on this idea:

5 We have here in this first section the principles, in a modified form, that underlie a
system of general education. Here, now, is a republican form of government in which

6 the people are sovereign. This Government must have the means of perpetuating
itself therefore the people must be educated. Again, we must have good rulers, and
good legislators to make the laws. These rulers and these statesmen must come up

8
from the ranks of the people; hence the people must be liberally educated. Again, the
people must understand the importance of the laws that are made; hence the people
must be liberally educated. This section expresses that idea.

10 Id. at 1088. In further support of the language, another delegate posed the following: “If the

11 question is asked why the State furnishes free education? the answer is here in this section [citing

12 Section 1]. . . . That is the basis upon which you found the whole thing.” Id. at 1089 (Morse).

13 Defendants’ narrow recounting of the constitutional history fails to show that, while some

14 delegates considered Section 1 merely a “declaration of principle,” others emphatically disagreed

1 5 and emphasized that it “means something,” id. at 1089 (Smith), and creates a financial obligation

16 upon the Legislature to “provide in reference to it,” id. at 1090 (Lampson). Section 1 “makes it

17 the duty of the Legislature to forward this matter in every way that the Legislature may have the

18 power to do,” id. at 1089 (Smith), and “certainly does involve the expenditure of public funds for

19 encouraging education,” id. at 1087 (Cross). Nor do Delegate Cross’s remarks, which Defendants

20 improperly cite (MJOP at 11-12), indicate that the framers intended Section 1 to contain broad

21 legislative discretion regarding funding for the common schools. Adding back to Delegate

22 Cross’s remarks the words Defendants omitted reveals a totally different meaning: the only

23 financial discretion Cross thought Section 1 provided was the ability to limit expenditure of funds

24 to maintain supportfor the common schools on/u, rather than also to support higher education:

25 For my own part I am in favor of leaving this provision in, so that whenever the
people of this State shall feel like encouraging a higher intellectual development, they

26 shall have the power to do so. But if, at any future time in the history of the State, the
people wish to say that the expenditure should be limited to the coniinon school

27 branches, then, sir, the State should have the power to so limit it. Id. at 1088 (Cross)
(Defendants’ omitted words italicized.)
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1 Importantly, the constitutional debates concerning Section 1 also reveal that the framers

2 similarly viewed Section 5 as guaranteeing a particular quality of education. When an alternative

3 version of Section 1 was proposed in 1879 that would instead have created an obligation for a

4 “thorough and efficient” system of schools that provided a “good” education, opponents noted

5 that such a change was unnecessary, as the requirement was already contained in Section 5.

6 Delegate Herrington stated: “I see no reason for inserting what is already reported here by the

7 committee [in section 5].” Id at 1089. Mr. Winans similarly argued, “Section five, as just read,

8 embodies the whole of the idea proposed in the amendment.” Id at 1087.

9 In the end, Section 1 was approved in 1879 in the form it exists today. Its introductory

10 clause, which states the purpose of the education system as the framers understood it, defines the

11 scope of the Legislature’s duty. The history of this provision makes clear that the Legislature’s

12 duty under Section 1 is to provide “suitable” funding to accomplish the purposes set forth therein.

13 4. Defendants Also Violate the Education Clauses by Failing to Provide
Plaintiffs with the Opportunity to Obtain an Education That Meets the

14 Content Standards, Which Are a Core, Fundamental Element of the

15
“System of Common Schools.”

16
Under Plaintiffs’ “system of common schools” claim, the State violates its duty to keep up

17
and support the common schools system when it fails to fund schools in a manner that ensures the

18
uniform delivery of a core element of the system—the academic content standards. As defined

19
by the state Supreme Court, the “system of common schools” required by Section 5 means “one

20
system” with a “unity of purpose as well as entirety of operation.” Kennedy v. Miller, 97 Cal.

21
429, 432 (1893). Specifically, unity in “purpose” and “operation” means “the educational system

22
must be uniform in terms of the prescribed course of study and educational progression from

23
grade to grade.” Serrano I, 5 Cal. 3d at 596 (citing Piper v. Big Pine Sch. Dist., 193 Cal. 664,

24
669, 673). Accord Wilson v. StateBd. ofEduc., 75 Cal. App. 4th 1125, 1137 (1999).

25
The State’s academic content standards are a core, fundamental element of the current

26
system of common schools because they articulate the system’s uniform “course of study” and

27

28
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I “educational progression from grade to grade.”° Textbooks and other learning materials supplied

2 to students are required to be aligned to the content standards. Cal. Educ. Code § 60605; 60 119-

3 60200. California’s system of teacher credentialing is also required to be aligned with the content

4 standards, and all candidates for a California teaching credential must demonstrate proficiency in

5 teaching to the content standards. Id. § 4425 9(b)(3). ost tellingly, state law requires that the

6 content standards “serve as the basis for assessing the academic achievement of individual pupils,

7 as well as for schools, school districts, and for the cal’fornia educational system as a whole.” Id.

8 § 60602(a)(2) (emphases added). FAC ¶ 67. Indeed, all California students must pass an exam

9 aligned to the content standards to graduate from high school. Cal. Educ. Code § 60851. These

10 standards-aligned assessments “ensures a constitutional level of cohesion within the curriculum

11 and course of study at each grade level in all schools.” Wilson, 75 Cal. App. 4th at 1137-38 n.9

12 (holding that charter schools were part of Section S’s system of common schools because, inter

13 alia, “their education programs must be geared to meet the same state standards”).

14 In establishing this core element of the school system, the Legislature has obligated itself to

15 support the uniform delivery of the standards and violates the Constitution when it does not.

16 5. Defendants’ Self-Executing and Serrano IArguments Do Not Apply to
Plaintiffs’ Education Clause Claims.

17
a. Both Section 1 and Section 5 Are Self-Executing.

18

19
Defendants’ argument that Sections 1 and 5 are not self-executing is without merit. See

20
MJOP at 12-13. Defendants utterly fail to acknowledge the presumption in California that “in the

21
absence of express language to the contrary, evety constitutional provision is self-executing.”

22
Leger v. Stockton Unified Sch. Dist., 202 Cal. App. 3d 1448, 1454 (1988) (emphasis in original).

23
Particularly where, as here, constitutional provisions giving rise to a fundamental right are at

24

25 See, e.g.. English-Language .4i’ts Content Standards tr Cahfornia Public Schools, Kindergarten Through
Grade Twelve at v (Dec. 1997) (“Each standard describes the content students needs to master by the end of each

26 grade level”). The content standards do not set forth the specifics of the curriculum or instruction by which each
student is to be taught, (i.e., the “how”) but more generally, what each student is expected to know and be able to do

27 in each grade, as enforced through the State’s testing system. As such, they serve as the higher-level framework that
forms “the basis.. for the California educational system as a whole,” Cal. Educ. Code § 60602(a)(2).
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I issue, California courts have taken for granted that these provisions are self-executing)1 Thus.

2 the Supreme Court in cases from Piper to Hartzell did not question whether or not Sections 1 and

3 5 were self-executing in relying on these provisions to enforce students’ constitutional right to

4 education.12 See Piper v. Big Pine Sch. Dist., 193 Cal. 664 (enforcing Education clauses);

5 Hartzell v. Connell, 35 Cal. 3d 899 (same).

6 Defendants’ reliance on Leger is misplaced, as the California Supreme Court has exp1icitly

7 criticized Leger for mistakenly conflating a self-executing analysis with whether or not a:

8 provision provided for monetary damages, which Plaintiffs do not seek. See Katzberg v. Regents

9 of the Univ. of Cal., 29 Cal. 4th 300, 307 n.4 (2002). People v. Vega-Hernandez is similarly

10 unavailing. There, the court found a voter-adopted constitutional provision not self-executing

11 because it explicitly directed the Legislature to act within a certain time frame and was presented

12 to voters as a provision for which the Legislature would need to adopt laws to implement. People

13 v. Vega-Ilernandez, 179 Cal. App. 3d 1084, 1092 (1986) (“The Legislature shall adopt provisions

14 to implement this section during the calendar year following adoption of this section.”).

15 In contrast, the directives to the Legislature in Sections 1 and 5 recognize “the legislative

16 authority which has in fact been exercised since the earliest days of our state government,”

17 Ra.’nirez v. Brown, 9 Cal. 3d 199, 204 (1973), rev’d on other grounds, 418 U.S. 24 (1974),

1 8 through, for example, the Legislature’s enactment of the entire Education Code. Cf Order

19 Denying Dismissal, Citizens for Strong Schs. v. Fla. State Bd. of Educ., No. 09-CA-4534 at 4

20 (Aug. 25, 2010) (rejecting self-executing argument in school funding challenge because “the

2 1 State already has in fact implemented Article IX. It is that implementation for which Plaintiffs

22 seek review.”). These provisions require no further action by the Legislature to make them a

23 source of enforceable rights.

24
See, e.g., People v. Godlewski, 22 Cal. 2d 677 (1943) (right to a speedy trial self-executing); Harris v. Mun.

25 Ct. of Los Angeles, 209 Cal. 55, 60 (1930) (same); In re Shute, 58 Cal. App. 3d 543, 550 (1976) (“[t]he right to a
speedy trial is a fundamental right . . . . The constitutional provision [establishing that right], of course, is self-

26 executing and requires no specific legislation to effectuate it.’) (citations omitted).
2 See also C’alifornia Ass’n for Safety Ethic. v. Brown, 30 Cal. App. 4th 1264. 1280 (1994) (fees charged by a

27 high school district for driver training violated Section 5); Driving Sc/i si?. v. San Mateo Union High Sc/i. Dist.,
11 Cal. App. 4th 1513, 1525 (same).

28
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I b. Serrano JDoes Not Bar Plaintiffs’ Section 5 Claims.

2 Defendants’ correctly note that the Serrano I court rejected a “common schools” claim

3 under Section 5, but they wildly overstate the court’s holding to conclude it stands as an absolute

4 bar on any Section 5 claim related to school finance. MJOP at 13:617. The court’s narrow

5 reasoning in Serrano I does not preclude either of the claims Plaintiffs assert here that rely on

6 Section 5. The Serrano court rejected the plaintiffs’ specific Section 5 “common schools” claim

7 that asserted that a school finance system based on local property taxes created two distinct and

8 uncommon school systems. The court held that because “section 6 of that same article [now

9 repealed] specifically authorizes the very element of the fiscal system of which plaintiffs

10 complain,” i.e. levying of local property taxes to support the public schools, accepting the

11 Serrano plaintiffs’ Section 5 argument would engender a direct clash with the former Section 6

12 that must be avoided under maxims of constitutional construction. 5 Cal. 3d at 596.

13 The CQE Plaintiffs, however, do not assert a claim for “uniform educational expenditures”

14 under Section 5 that argues against a local property tax-based school finance system authorized

15 by the former Section 6. See id. Plaintiffs’ Education Clause claims seek a funding system that

16 supports the delivery of the content standards and a meaningful education, and they do not

17 directly clash with the former Section 6 or, for the matter, with the culTent Section 6. If anything,

18 to fail to accept that Section 5 contemplates adequate and equitable funding sufficient to keep up

19 and support the common school system as the CQE Plaintiffs allege invites the very kind of clash

20 of constitutional provisions that Serrano I avoided. Id. Article IX, Section 6 now requires the

21 Legislature to annually allocate to each district at least $120 per pupil in average daily attendance

22 or at least $2,400 total, whichever is greater, and requires full-time teacher salaries to be $2,400

23 per year. Taking Defendants’ arguments to their logical extension, the dollar amounts in Section

24 6 would define the Legislature’s duty with respect to education funding even if it meant

25 conflicting with Section 5’s substantive obligations. Obviously, specific constitutional minimums

26 regarding education funding cannot be so low as to undermine the operation of the common

27 school systemincluding the uniform delivery of the course of study or the content standards.

28 To avoid conflict and harmonize such provisions, constitutional funding mininnims outside of
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1 Section 5 (unless they expressly limit Section 1 and 5’s guarantees) must be understood not to

2 preclude Section 5 from requiring a higher level of support than that engendered by such

3 provisions if doing so is necessary, as Plaintiffs allege, to support compliance with the operation

4 of the common school system..13 See also Section III, infra.

5 6. Defendants Violate the Equal Protection Clause by Maintaining a School
Finance System That Fails to Provide Plaintiffs and Members of Plaintiff

6 Organizations Equal Access to Opportunities to Become Proficient in the

7
State’s Content Standards and to Obtain a Meaningful Education.

8
Defendants’ attack on Plaintiffs’ equal protection claims is premised on an erroneous legal

standard for adjudicating equal protection claims, ignores that Plaintiffs’ equal protection claims

10
are based on inequities within districts as well as across districts, and misconstrues Plaintiffs’

position as seeking equality of educational outcomes rather than equality of educational

12
opportunity.

13 a. California’s Equal Protection Clause Guarantees Basic Equality of
Educational Opportunity.

14
Because “[t]he California Constitution guarantees ‘basic’ equality in public education,”, the

15
State has a duty to provide “basic equality of educational opportunity.” Butt v. Cal., 4 Cal. 4th

16
668, 692, 685 (1992). Students’ right to educational equality is violated when the quality of an

17
education that one group of students receives falls “fundamentally below prevailing statewide

18
standards.” Id. at 687. Because a fundamental right is implicated, “[d]enials of basic educational

19
equality . . . are subject to strict scrutiny.” Id. at 692. Where a state policy has a “real and

20
appreciable impact” on students’ fundamental interest in a meaningful education, it must serve a

21
compelling state purpose and be narrowly tailored to achieve that purpose. Id. at 686; Serrano I,

22
5 Cal. 3d at 597.

23

24

25 13 Such reasoning is also consistent with Serrano Ii’s implicit holding that if there were a clash between
Education and Equal Protection Clause provisions that guaranteed individual rights and other provisions that govern

26 state revenue appropriation, the conflict should be resolved in favor of the constitutional provision that affords an
individual right. Serrano II, 18 Cal. 3d at 772 n.50 (“[O]ur statement in Serrano I that former article IX, section 6

27 (now art. XIII, § 21), ‘specifically authorizes local districts to levy school taxes’ (5 Cal. 3d at p. 598, fn. 12) in no
way implies that that section authorizes a system in violation of the requirements of equal protection.”).
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1 Defendants improperly read Serrano and Butt to prohibit substantial disparities in the

2 quality of education provided solely across districts. See MJOP at 14:22-23, 15:20-28. The right

3 to equal educational opportunity under the Equal Protection Clause, however, runs to the

4 individual student and is an individual right. Serrano II, 18 Cal. 3d at 767-68 (fundamental right

5 to education is among “those individual rights and liberties which lie at the core of our free and

6 representative form of government”); Butt, 4 Cal. 4th at 681 (“access to a public education is a

7 uniquely fundamental personal interest”). Thus, the correct comparison is whether the affected

8 student is receiving a substandard education in comparison to other students, not whether all of

9 the students in a district are receiving a substandard education vis-a-vis students in other districts.

10 0 ‘Connell v. Superior Court is a case on point. There the equal protection claim was not

11 based on inter-district disparities. Instead, the court found that plaintiffs were likely to succeed

12 on their challenge to a law requiring passage of the California high school exit exam as a

13 condition for graduation because they were not provided with an equal opportunity to learn the

14 material as compared to other students who had passed the exam and who attended schools in 1ess

15 “economically challenged communities,” whose schools had aligned their curriculum to the test,

16 or who were native English speakers. O’Connell v. Superior Court, 141 Cal. App. 4th at l465.

17 b. Plaintiff Students Have Alleged Particularized, Individual Harm
That Has a Real and Appreciable Impact on Their Fundamental

18 Education Right and Unequal Educational Opportunities Both
Within and Across Districts.

The State’s current school finance system fails to ensure that Plaintiffs’ districts can

21
provide all of their students, including the individual student Plaintiffs, equal access to the

22
educational opportunities necessary to become proficient in the content standards and to obtain

23
the meaningful education that will prepare them for civic, economic, and social success.1 While

24 Defendants’ MJOP does not repeat their erroneous contention that discriminatory animus is necessary to

establish an equal protection clann concerning education in California. Plaintiffs rely on the briefs of the Robles

25 Wong plaintiffs and the CTA on this point.
Contrary to Defendants’ assertions (MJOP at 17:6-18:5, 9:18-19), Plaintiffs do not allege they have a

26 constitutional right to a particular educational outcome. Rather, they seek relief so that they will have an equal

educational opportunity to obtain the meaningful education to which they are entitled under the Constitution. FAC ¶
27 218. Defendants do not dispute that the equal protection guarantees entitle Plaintiffs to equality of educational

opportunity, See MJOP at 18:1-2 (‘CaIifornia’s equal protection clause guarantees basically equivalent’ educational

28 (continued.
.
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1 some students in Plaintiffs’ districts are provided with the educational opportunities necessary to

2 become proficient in California’s content standards—the “prevailing statewide standards”

3 applicable here, Butt, 4 Cal. 4th at 687—many others are not, FAC J 77, 199-20 1. Furthermore,

4 it is low-income children, children of color, and English learners who are most likely to be

5 deprived of equal access to educational opportunities. See FAC ¶f 78-79, 81, 85. Simply put, the

6 inadequate resources the State provides to Plaintiffs’ districts allow each to provide only some,

7 but not all, students the opportunity to realize their fundamental right to a meaningful education.

8 Without any authority, Defendants seek to set an impossible pleading and proof standard by

9 essentially asserting that the individual Plaintiffs must demonstrate how each dollar into or out of

10 the system causes an individual student’s test scores to rise or fall. See e.g., MJOP at 8:1620.16

11 Contrary to these assertions, Plaintiffs sufficiently allege facts demonstrating that the State’s

12 funding system has a “real and appreciable impact” on the quality of education Plaintiffs receive.

13 Plaintiffs allege that the funding system fails to provide the Plaintiffs’ districts with sufficient

14 resources to allow all students access to, inter a/ia, sufficient numbers of effective teachers and

15 other staff; sufficient instructional programs, instructional time, course offerings, and

16 supplemental/intervention programs; and sufficient instructional materials, equipment, and

17 facilities, see, e.g., FAC ¶f 107-131, that such deprivations are being visited upon the individual

18 Plaintiffs and/or putting them at substantial risk of impairing their full and equal access to their

19 fundamental right to an education, see, e.g., FAC ¶[ 11-28. Plaintiffs have also provided specific

20 examples of educational deprivation experienced by the individual Plaintiffs and their districts

21 because of the funding system. FAC ¶f 132-198. For example, Plaintiffs have alleged that

22 California’s school funding system has caused San Francisco Unified School District to shorten

23 the school year by four days, eliminate summer school, cut professional development for teachers

24 in half, and, at O’Connell High School, where Plaintiffs Yesenia Ochoa and Jacqueline Reyes

25 attend school, eliminate intervention programs for students struggling in math and cut a full-time

26
(...continued)

27 opportunities”).
Defendants have not moved to challenge the CQE Plaintiff Organizations’ standing. See MJOP at 8:10-20.
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1 math teacher position, even though just 5% of O’Connell’s students score proficient in math

2 (compared to nearly half statewide). FAC 134, 136, 76. Deprivations such as these, especially

3 when taken together, certainly have a “real and appreciable impact” on Plaintiffs’ and their peers’

4 fundamental right to basic educational equality and thus meet the standard set forth in Butt. Butt,

5 4 Cal. 4th at 686, 688. See also generally FAC ¶f 7 1-208.

6 Additionally, as alleged, (FAC ¶J 7, 201, the State’s funding system allocates funding

7 inequitably across districts, such that similarly-sized districts with similar student populations

8 receive vastly different amounts of funding. As a result, some districts, including Plaintiffs’

9 districts, are impeded in their ability to provide all students with an education that meets the

10 content standards and that prepares them for success. See, e.g., FAC J 77, 132-198.’

B. Plaintiffs’ Claims Are Justiciable and Do Not Violate the Separation of
Powers, Particularly in California, Where Education Is a Fundamental Right

12 Guaranteed to All.

13 The claims and relief at stake in this suit do not ask the Court to order a remedy that would

14 violate the separation of powers doctrine by directing a specific appropriation or specific

15 legislation; nor do they request a decision that would lead it down an unsound judicial path.

16 What Plaintiffs request is simple: a declaration that the current school funding system violates the

1 7 Education and Equal Protection Clauses of the Constitution, and an order that the State take

1 8 action, in the manner the Legislature chooses, to bring it into constitutional compliance. FAC,

19 Prayer for Relief at 55-56. Plaintiffs’ claims are: (1) supported by longstanding California

20 precedent; (2) consistent with the Court’s role in the three-branch governmental system; and (3)

2 1 in line with decisions of courts around the country who have faced similar suits. Plaintiffs direct

22 the Court to and rely upon herein Part IV.D of the Robles-Wong Opposition Brief (p. 21-27).

23 1. The Courts Have a Duty to Ensure That All California Students Are Given
an Adequate and Equal Opportunity to Obtain a Meaningful Education.

25
The California Constitution—through the Education and the Equal Protection Clauses—

26
guarantees that all California students have an adequate and equal opportunity to receive a

27 7 Defendants made similar arguments regarding plaintiffs asserted failure to allege particularized harm as to
Education, Equal Protection and Section 526a claims. MJOP at 8,16, 26-7. The response herein applies to all.
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1 meaningful education in the California public school system. At the direction of the California

2 Legislature, the California content standards enunciate the meaningful education to which each

3 student is constitutionally entitled. With that basis, Plaintiffs are asking this Court to do what it

4 would in any case involving the California Constitution: to consider the constitutional standard,

5 determine whether the government is meeting the standard, and if not, to order an appropriate

6 remedy. Defendants’ attempts to disguise this suit as one asking for extraordinary.

7 unprecedented, and Llnmanageable relief simply fail.

8 Under our three-branch system of government, it is the courts that have the ultimate duty

9 and responsibility for interpreting the Constitution through the resolution of specific disputes.

10 See City ofBoerne v. F/ores, 521 U.S. 507, 536 (1997) (citing Marburv v. Madison, 5 U.S. 137,

11 177 (1 Cranch) (1803)); Schabarum v. Cal. Legislature, 60 Cal. App. 4th 1205, 1213 (1998) (“[I]t

12 is well established that it is ajudicial function to interpret the law, including the Constitution, and,

13 when appropriately presented in a case or controversy, to declare when an act of the Legislature,

14 or the executive is beyond the constitutional authority vested in those branches.”). See also

15 Mandel v. Myers, 29 Cal. 3d 531, 547 (1981). “[A] challenge to the constitutionality of an act is

16 inherently a judicial rather than political question and neither the Legislature, the executive, nor

17 both acting in concert can validate an unconstitutional act or deprive the courts ofjurisdiciion to

18 decide questions of constitutionality.” Scharbarum, 60 Cal. App. 4th at 1215. The Legislature

19 does notand cannot—state what the Constitution requires, nor can it determine whether its own

20 legislation is constitutional, for those tasks are unitarily assigned to the judiciary. Thus, it is the

21 courts that are tasked with ensuring that the Legislature’s laws meet the education standards

22 guaranteed by the California Constitution.

23 To deny the courts’ role in assuring that California students receive their fundamental right

24 to a meaningful education would be to create a bizarre and untenable result. For example. if the

25 Legislature appropriated $250 per student and no more, no reasonable person could conclude that

26 it was fulfilling its duty to “provide for a system of common schools,” Cal. Const. art. IX, § 5 and

27 to “encourage by all suitable means the promotion of intellectual, scientific, moral, and

28 agricultural improvement,” id, § 1, of the children of California. Yet, under Defendants’ theory
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1 of the separation of powers, even in that scenario, the courts would not be able to hear a suit

2 challenging the constitutionality of the school funding system. On separation of powers grounds,

3 there is no difference between a suit involving the $250/student scenario and, for example, a

4 $5,000/student scenario—the numbers go to the merits of the a plaintiffs claim, not to the right

5 of a court to hear the suit.

6 2. The California Courts Have Already Established That Plaintiffs’ Equal
Protection Claim is Justiciable.

7

8
Contrary to Defendants’ suggestions, the California courts have already determined that

plaintiffs may challenge the constitutionality of the school funding system on Equal Protection

10
grounds. Serrano 1, 5 Cal. 3d 584; Serrano II, 18 Cal. 3d 728 (system of school finance largely

based local property tax revenue violated equal protection). Indeed, a long line of other

12
California Supreme Court and appellate cases establish that the type of equal protection claims

13
Plaintiffs have raised here are appropriate for judicial review. See, e.g., Butt v. california, 4 Cal.

14
4th 668 (state violated equal protection by allowing district to shorten school year by six weeks

15
and required to intervene with fiscal support); 0 ‘(onnell v. Superior court, 141 Cal. App. 4th

16
1452 (2006) (state’s failure to provide equal access to opportunities to learn content tested on the

17
high school exit exam likely violated equal protection); see also C’rawford v. Bd. ofEduc,, 17 Cal.

18
3d 280, 297 (1976); Tinsley v. Palo Alto Unified Sch. Dist., 91 Cal. App. 3d 871, 905 (1979).

3. The Courts Have Similarly Endorsed the Education Clauses As Being
19 Justiciable Grounds for a Suit.

20 The California Supreme Court has likewise endorsed the conclusion that Plaintiffs’ claim

21 based on the Education Clauses is justiciable. In Hartzell, 35 Cal. 3d at 911, the California

22 Supreme Court determined that requiring a fee for extracurricular activities violated the free

23 school guarantee of Article IX, Section 5 without questioning whether the suit presented a

24 justiciable issue. Likewise, in Piper, 193 Cal. 664, the court affirmed that the Education Clauses

25 “vouchsafe[j” an enforceable right to education, implicitly and inexorably rejecting the notion

26 that the Court should abdicate its responsibility to enforce those clauses and leave such matters to

27 the Legislature. Thus, Plaintiffs’ ability to assert their right to a meaningful education, based on

28
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1 the Education Clauses, is also supported by longstanding California Supreme Court precedent.

2 4. Other States’ Courts Have Determined That Suits Substantially Similar to
Plaintiffs’ Here Are Justiciable and Should Be Decided on the Merits.

3
Plaintiffs’ interpretation of the Constitution is additionally supported by the holdings of

numerous other state supreme courts. As the Robles-Wong plaintiffs noted, this Court may look

6
to the decisions of other state courts interpreting similar constitutional provisions in determining

the meaning of our Constitution. See RW Opp. at 14. While Defendants devote a large portion of

8
their argument in favor of non-justiciability to discussing out-of-state authority, Defendants cite

to only a fraction of the cases that have ruled on the justiciability of constitutional challenges to

education funding systems. In fact, the overxvhelming majority of the relevant decisions have

found such challenges justiciable. Id. at 24. We highlight a few of the most applicable here:

a. New York
12

13
Among the holdings most supportive of the viability of Plaintiffs’ suit are the decisions of

14
the New York Court of Appeals, which Defendants mischaracterize as standing for extreme

15
judicial deference to legislative education policy choices. In reality, the New York Court of

16
Appeals’ education adequacy decisions demonstrate how courts can meaningfully enforce

17
constitutional guarantees of an adequate education without usurping the other branches’ authority.

18
In 1995, the New York Court of Appeals interpreted Article XI, § 1 of the New York

19
Constitution, which provides, in language echoing Section 5, that the “[t]he legislature shall

20
provide for the maintenance and support of a system of free common schools, wherein all the

1
children of this state may be educated.” The court held that this language was not “hortatory,”

22
but instead “require[d] the State to offer all children the opportunity of a sound basic education,”

23
defined as one “consist[ingj of the basic literacy, calculating, and verbal skills necessary to enable

24
children to eventually function productively as civic participants capable of voting and serving on

25
a jury.” Campaign for Fiscal Equity, Inc. v. State, 86 N.Y.2d 307, 314-16 (1995). The court

26
subsequently affirmed a trial court’s finding that the state “has violated this mandate by

27
establishing an education financing system that fails to afford New York City’s public

28
schoolchildren the opportunity guaranteed by the Constitution” and directed the state to ascertain
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1 the cost of providing a sound education and to reform the system to provide such an education.

2 campaign for Fiscal Equity, Inc. v. State, 100 N.Y.2d 893, 902 (2003).

3 In response to the court’s decision, the governor created a special commission that made

4 cost recommendations that were ultimately approved by the court in C’FE III, wherein the court

5 ordered the state to provide funding consistent with the state’s own recommendation. C’ampaign

6 for Fiscal Equity, Inc. v. State, 8 N.Y.3d 14, 31 (2006). While the court cited separation of

7 powers concerns, it did so only in rejecting the trial court’s decision to create a panel of referees

8 with a mandate to make recommendations between conflicting estimates of a sound basic

9 education. The court held that the trial court’s role instead was to determine whether “the state’s”

10 estimate (equating the “state” with the governor and his commission contrary to Defendants’

11 proper parties argument here) was “reasonable” and then proceed to determine whether the state

12 budget incorporated that estimate and ensured a system of accountability. Id. at 20. Hence, the

13 New York Court of Appeals found only that the lower court erred too far toward making its own

14 estimate of a sound basic education, rather than reviewing the state’s estimate.

15 The New York decisions, rather than evidencing the need for near-complete judicial

16 deference to legislative policy choices in education, exemplify how courts can hold the state

17 accountable to its obligations to provide a meaningful education without violating the separation

1 8 of powers or becoming entangled in endless litigation. The court simply told the state that it must

19 carry out its constitutional responsibilities, and when the state returned with a remedy that the

20 court believed would meet the state’s obligations, it approved that action and terminated the case.

21 Plaintiffs here seek nothing more: a determination that the State is not meeting its constitutional

22 obligations and an order that it change its school funding system to do so.

23 b. Massachusetts

24 The decisions of the Massachusetts Supreme Court, contrary to Defendants’

25 characterization, are another example of a court providing relief based on language similar to the

26 California Constitution without invading the legislature’s prerogatives or becoming enmeshed in

27 interminable litigation.

28
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1 The Massachusetts Supreme Court, following an extensive discussion of the history, text,

2 and structure of the state constitution, interpreted its “Encouragement of Literature” Clause,’8

3 which is closely analogous to Section 1, as imposing a duty on the legislature to provide a

4 meaningful level of education to all the state’s school children. McDiffi’ v. Sec ‘v of Executive

5 Office of Educ., 415 Mass. 545, 606, 618-19 (1993). Finding the duty to be unfulfilled by the

6 state’s education funding system, the court announced broad guidelines defining the

7 constitutionally mandated level of education and remanded with orders to the state to “to devise a

8 plan and sources of funds sufficient to meet the constitutional mandate.” Id. at 618-21. The state

9 subsequently enacted the Education Reform Act (ERA) of 1993, which established a seven-year

10 foundational budget. See Hancock v. comm ‘r of Educ., 443 Mass. 428, 432 (2005) (plurality

11 opinion). After it was fully implemented, the court issued a decision finding that the state was

12 meeting its constitutional obligations. Id. at 451. The court raised separation of powers concerns,

13 but only in rejecting the lower court’s order to the legislature to perform a specific cost study,

14 which it regarded as “rife with policy choices that are properly the Legislature’s domain.” Id. at

15 460. The court strongly reaffirmed that the state constitution’s education clause placed a

16 judicially enforceable duty on the state to provide an education to all children. Id. at 462. Hence,

17 the Massachusetts Supreme Court was able to meaningfully enforce the state constitution’s

18 education guarantees while respecting the legislature’s constitutional role.

19 c. New Hampshire

20 The New Hampshire Supreme Court has similarly held that a provision in the state

21 constitution “nearly identical” to the Encouragement of Literature Clause in the Massachusetts

22 Constitution, “imposes a duty on the State to provide a constitutionally adequate education to

23 every educable child in the public schools in New Hampshire and to guarantee adequate funding.”

24 claremont Sc/i. Dist. v. Governor, 138 N.H. 183, 184, 186 (1993). The court further held that

25 18 “Wisdom, and knowledge, as well as virtue, diffused generally among the body of the people, being necessary

for the preservation of their rights and liberties; and as these depend on spreading the opportunities and advantages of

26 education in the various parts of the country, and among the different orders of the people, it shall be the duty of

legislatures and magistrates, in all future periods of this Commonwealth, to cherish the interests of literature and the

27 sciences, and all seminaries of them: especially the university at Cambridge, public schools and grammar schools in

the towns...” Mass. Const., Part II, c. 5, Sec. 2.
28
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1 “[h]aving identified that a duty exists and having suggested the nature of that duty, we emphasize

2 the corresponding right of the citizens to its enforcement.” Id. at 191-92. In a subsequent appeal,

3 the court reaffirmed that “in this State a constitutionally adequate public education is a

4 fundamental right.” Claremont School Dist. v. Governor, 142 N.H. 462, 473 (1997).

5 C. Proposition 98 Does Not Fulfill the State’s Duties to Fund an Adequate and
Meaningful Public Education.

6
The State contends that the CQE Plaintiffs’ claims fail because Proposition 98 establishes

8
the “minimum level of funding” that California must provide under the state constitution. MJOP

§ I.B. The State’s Proposition 98 argument depends upon an unsupported and unsupportable

10
argument. Defendants state that “[t]ying the constitutionally mandated minimum of school

funding to a percentage of California’s General Fund (40%), rather than to the purported cost

12 . .

. of meeting state academic standards, was a legitimate public policy decision twice

13
considered and approved by the California electorate.” MJOP at 7.

14
First the State’s argument concedes a core contention in this litigation, i.e., that there is a

15
“constitutionally mandated minimum of school funding... [for] meeting state academic standards.”

16
Their follow-on contention that Proposition 98 was a deliberate public policy decision by the

17
people as to how to implement constitutionally required funding levels that will provide an

18
adequate opportunity to achieve academic standards ignores entirely the language of the

19
Proposition, the context in which it was enacted, and the relevant law applicable to revision of

20
existing sections of the Constitution.

21
The language of Proposition 98 does not refer to or attempt to define in any way what

22
constitutes “state academic standards” let alone what funds may be sufficient to provide

23
California school children the required opportunity to meet them.19 As noted in the detailed

24
discussion in the CTA brief, the Proposition does not refer to, rely on, or even mention either the

25
Education Clauses themselves or the key language from them such as encouraging education “by

26
all suitable means” or what is required for a “system of common schools.”

27 19 Proposition 111 amended Proposition 98 in 2000 but those changes make no difference to any issue in this

case.
28
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1 What Proposition 98 does do is specify a percentage of General Fund monies that is to be

2 segregated for expenditure on public education just as gas tax revenues are required by other law

3 to be spent for roads and highways without regard to whether or not they are sufficient.

4 The context of the enactment of Proposition 98 makes it clear why it was actually proposed.

5 The Proposition was advanced in 1988 to address years of lost funds for public education

6 occasioned by the Proposition 13 limits on local property taxation. Before Proposition 13, school

7 districts had access to local dedicated funds for school finance and that base increased with

8 property values. After Proposition 13, school districts became dependant on the political

9 cauldron that is the General Fund where virtually every public service competes for dollars.

10 Proposition 98 was advanced explicitly to require at least a fixed percentage of those funds would

11 be available for public schools.

12 Thus, the ballot arguments in favor of Proposition 98 frame it as a tool to “tell[j the

13 politicians how to spend state funds to make our schools better.” It points out the decline in tax

14 dollars used to support public schools: “In the last ten years the percentage of local property tax

15 dollars used to support local schools has decreased from 43% to 32%. The percentage of our

16 personal income spent on public education has declined from 4.6% to 3.3%, which means a loss

17 of S 1000 per year per student.” Proposition Ballot Materials at 5. The measure is described as a

18 catch-up provision and one to then provide at least a minimum funding level.

19 Tellingly, the ballot arguments in opposition to Proposition 98 argued that it did not address

20 what level was appropriate to properly educate:

21 Proposition 98 is an attempt by the teachers’ unions and the educational bureaucracy
to guarantee a certain level of state funding. . . regardless of any other vital state and

22 local needs, and regardless of whether they are doing a good job in spending those

23
funds and teaching our children . . . . Proposition 98 will certainly increase the level
of school bureaucracy, but does it guarantee that your children will receive better

24 schooling? Absolutely not! Id. at 5-6.

25 In October, 2009 the Colorado Supreme Court decided an almost identical issue, rejecting

26 there the argument that the State makes here. The Education Clause in that state’s constitution,

27 article IX, section 2, states that its general assembly “shall . . . provide for the establishment and

28 maintenance of a thorough and uniform system of free public schools throughout the state
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1 In 2000, a Colorado voter initiative called Amendment 23 increased per-pupil funding and

2 funding for categorical programs by a formula that called for at least a 5% increase annually in

3 state aid plus per-pupil and categorical program increases tied to inflation. To accomplish this

4 objective, the initiative diverts a portion of tax collections to a state education fund, essentially

5 with the same import as Proposition 98 requires in California. The state argued that this action by

6 the voters set the minimum level of education funding as required by the constitution for its free

7 public schools and the trial court agreed and dismissed on that (and other) bases. The Colorado

8 Supreme Court reversed, looking to the contents of what Colorado calls the “Blue Book,” an

9 explanation of measures that comes to voters to explain what they are about. The Court stated:

10 While the Blue Book accurately explains that Amendment 23 “sets a minimum

increase in funding,” nowhere does it refer to the education clause, or the terms

11 “thorough,” “uniform,” or “adequate.” The Blue Book summarized proponents’
arguments in favor of Amendment 23 as seeking to reverse the decline of funding for

12 education, which began after the adoption of constitutional limitations on state
revenue and spending. Proponents did not suggest that the amendment would suffice

13 to fund the minimum level of educational opportunities to all students as required by

14
the education clause.

Lobato v. Cob., 218 P.3d 358, 375-76 (Cob. 2009). As was the case in Colorado, the legislative

intent of Proposition 98 in California was to reverse funding declines and safeguard for California
16

K-12 and community colleges a portion of the General Funds. Proposition 98 did not address the

1
level of funding necessary to provide access to an education that satisfies other, pre-existing

Constitutional provisions.20
19

2
CTA’s reference in its brief to Election Code Section 9084(b) bears repeating because it is

1
decisive and resolves any ambiguity as to what Proposition 98 was set forth to address, both as a

22
matter of fact and law. That Section provides that: “The ballot pamphlet shall contain . . . the

23
specific constitutional or statutoly provision, if any, that each state measure would repeal or

revise.” Cal. Elec. Code § 9084(b). In the absence of any reference whatever to the Education

25
Clauses, the State’s suggestion that the electorate made an informed policy choice to implement

26 20 The State (and the other parties) cite california Teachers Association v. F/ayes, 5 Cal. App. 4th 1513 (1992).

The issue in that case was only whether or not certain child care and development funds which the Legislature treated
27 as part of the Proposition 98 set aside, should have been treated as such. That decision does not deal with the

interrelationship between the Education clauses and Proposition 98 which is at issue in this case.
28
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1 the requirements imposed by those provisions must fail.

2 D. Plaintiffs Have Properly Asserted a Claim for Unlawful Expenditure Under
Section 526a.

3

4 Plaintiffs have properly asserted that they are entitled to bring this suit for unlawful

5 expenditure as taxpayers of the State of California under Cal. Civ. Proc. Code § 526a. Plaintiffs

6 have properly pled: (1) that the State is unconstitutionally spending the State’s coffers, in

violation of the Education and Equal Protection Clauses of the California Constitution, and (2)

8 that they are current yearly taxpayers in the State. See Cal. Civ. Proc Code § 526a. Nothing more

is required under this liberally construed standing statute. See Blair i.’. Pitchess, 5 Cal. 3d 267-68

10 (1971).

11 1. The Adult and Organizational Plaintiffs Are Taxpayers in the State of
California Who Join with the Student Plaintiffs to Seek Relief Against the

12 State’s Failure to Constitutionally Fund the Public Schools.

13 The adult and organizational Plaintiffs have all pled that they are current taxpayers in the

14 State of California, not future or solely past taxpayers. See FAC ¶ 10, 26, 27, 28, 32, 36, 39, 43,

15 47. Furthermore, the adult Plaintiffs have asserted that they are homeowners, further establishing

16 that they pay taxes eveiy year to state and local entities. See FAC 26, 27, 28. Likewise, the

17 organizational Plaintiffs have all explicitly pled that they pay taxes to the State even’ year. SeeP

1 8 FAC ¶f 32, 36, 39, 43, 47. Accordingly, Defendants’ contention that Plaintiffs have failed to

19 plead facts sufficient to support standing under 526a is baseless. See MJOP at 19.

20 Defendants’ arguments regarding PICO California and Californians for Justice likewise

21 fail. See MJOP at 20-21. While it is true that both organizations are tax-exempt under California

22 law, income tax is not the only tax that qualifies one for taxpayer standing and both organizations

23 do pay a variety of taxes. Defendants will be entitled to probe the various property, business

24 license, sales and other taxes these organizations pay during discovery; for present purposes,

25 PICO California and Californians for Justice have sufficiently alleged that they pay taxes every

26 year (including the immediate past year) and have thereby sufficiently alleged taxpayer standing.

27 See e.g., Santa Barbara Qountv Coalition Against Auto. Subsidies v. Santa Barbara County Ass ‘a

28 of Gov’ts, 167 Cal. App. 4th 1229, 1236 (2008) (holding that non-profit organizational plaintiff
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I established standing under 526a by asserting that it paid sales tax to the county in connection with

2 t-shirt sales), Furthermore, the organizations’ members pay taxes, providing the organizational

3 Plaintiffs with another avenue to assert standing under 526a. See Common Cause v. Bd. of

4 Supervisors, 49 Cal. 3d 432, 439 (1989) (declining to reject organizational plaintiff’s assertion

5 that it had standing under 526a because its members were taxpayers).

6 Just as in Serrano, the adult and organizational Plaintiffs ‘join with” the student Plaintiffs

7 “in the prayer of the [First Amended] complaint that the system be declared unconstitutional and

8 that defendants be required to restructure the present financial system” so as to bring it into

9 compliance with constitutional standards. See Serrano I, 5 Cal. 3d at 618. Thus, there is no

10 reason to dismiss the minor Plaintiffs from this suit simply because they do not pay taxes

11 themselves. See MJOP at 19-20. Like the plaintiffs in Serrano, the minors have standing

12 independent of 526a because they have pled particularized injury resulting from the State’s failure

13 to fund the school system in a constitutional manner.

14 2. The State Expends Money Pursuant to an Illegal and Unconstitutional
School Funding Scheme.

15

16
Plaintiffs have provided specific facts detailing the State’s ill-conceived and

17
unconstitutional school funding scheme, which constitutes an illegal expenditure of the State’s

1 8
funds. See Cal. Civ. Proc. Code § 526a (“An action to obtain a judgment, restraining and

19
preventing any illegal expenditure of, waste of, or injury to, the estate, funds, or other property of

20
a county, town, city or city and county of the state, may be maintained against any officer thereof

21
or any agent, or other person, acting in its behalf, either by a citizen resident therein, or by a

corporation, who is assessed for and is liable to pay, or, within one year before the

commencement of the action, has paid, a tax therein.”) (emphasis added). Defendants’ failure to

24
acknowledge that Plaintiffs alleged paragraphs 1-207 in their Third Claim for Relief (Unlawful

25
Expenditure of Public Funds), FAC ¶ 220, is the only possible explanation for Defendants’

narrow-minded view of Plaintiffs’ Claim. See MJOP at 21.
26

27
Plaintiffs have also sufficiently pled facts supporting the conclusion that the State’s school

funding system constitutes an “illegal expenditure” of the State’s coffers, in violation of § 526a.

CQE PLAINTIFFS’ OPPOSITION TO
12151351.1 - 32 - DEFENDANTS’ MOTION FOR JUDGMENT ON

THE PLEADINGS



1 Contrary to Defendants’ contention, the liberally construed § 526a is not limited to instances of

2 fraud, collusion, and ultra vires acts. See MJOP at 22. Instead, the section has often been used to

3 challenge unconstitutional laws or regulations. For example, in Connerly v. State Personnel

4 Board, 92 Cal. App. 4th 16, 29-30 (2001), an individual plaintiff brought suit under § 526a

5 (joining a suit brought by Governor Wilson) to challenge certain state affirmative actions

6 programs that he contended violated the California Constitution. See id. at 27-28. Considering

7 an argument that the plaintiff did not have the right to bring a taxpayer standing suit, the court

8 explained; “[A] claim that such a program violates principles of equal protection and Proposition

9 209 is precisely the type of claim to which citizen and taxpayer standing rules apply.” Id. at 29-

10 30. Of course, no fraud, collusion, or ultra vires acts were at play in Connerly.

11 Further, most analogous to the present suit, in Serrano, the case that struck down the then-

12 present school funding system in California, the court explicitly condoned the plaintiffs’ theory of

13 illegal expenditure under 526a:

14 Additionally, the parents allege that they are citizens and residents of Los Angeles
County; that they are owners of real property assessed by the county; that some of

15 defendants are county officials; and that as a direct result of the financing system they

16
are required to pay taxes at a higher rate than taxpayers in many other districts in
order to secure for their children the same or lesser educational opportunities.

17 Plaintiff parents join with plaintiff children in the prayer of the complaint that the
system be declared unconstitutional and that defendants be required to restructure the

18 present financial system so as to eliminate its unconstitutional aspects. Such prayed
for relief is strictly injunctive and seeks to prevent public officers of a county from

19 acting under an allegedly void law. Plaintffparents then clear/v have stated a cause

of action since ‘(‘/)f the * * * law is unconstitutional, theii county officials may he
20 enjoinedfrom spending their time carrying out its provisions.

21
Serrano I, 5 Cal. 3d at 618 (emphasis added). Like Serrano, Plaintiffs here allege that the current

22 school funding system is unconstitutional, in violation of the Education and Equal Protection

23 Clauses of the California Constitution. See FAC, ¶J 209-219. Under their Third Claim for

24 Relief, Plaintiffs seek injunctive relief to prevent Defendants from continuing to fund the schools

25 under the current unconstitutional system. See id. Thus, like Serrano, these Plaintiffs “clearly

26 have stated a cause of action,” Serrano 1,5 Cal. 3d at 618, for taxpayer relief because if Plaintiffs

27 succeed in proving the merits of their case, Defendants may be enjoined from perpetuating the

28
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1 current unlawful systent

2 Finally, much as in their arguments related to justiciability and the separation of powers,

3 Defendants cannot prove that Plaintiffs’ suit presents a political issue properly assigned solely to

4 the Legislative branch. See MJOP at 24. Just as in Connerly and Serrano, Plaintiffs’ suit

5 involves an important public policy issue and a fundamental right. Plaintiffs’ allegations that

6 Defendants are failing to comply with their constitutional duties to fund education first, to fund

7 the schools adequately, and to provide equal opportunities to all school children are issues of’

8 paramount importance that are ‘precisely the type of claim to which citizen and taxpayer standing

9 rules apply.” Connerlv, 92 Cal. App. 4th at 29-30 (emphasis added). The California Constitution

10 grants the courts the power to determine the constitutionality of the laws of this State through the

11 adjudication of specific suits, see Section 11, and Plaintiffs respectfully submit that this Court

12 must not abdicate its duty here.

13 E. I” one of Defendants’ Other Arguments Are Availing.

14 1. The State and the Governor Are Proper Parties to This Suit.

15 Plaintiffs refer the court to and incorporate herein the arguments made in the Robles-Wong

16 Opposition, Section IV(E) at 27-28. In its Motion for Judgment on the Pleadings the State

17 argued, as to the Section 526a taxpayer claims, that the State and Governor are not proper

18 parties. Section 526a provides: “An action to obtain a judgment, restraining and preventing any

19 illegal expenditure of. . . funds, or other property of a county, town, city or city and county of the

20 state, may be maintained against any officer thereof or any agent, or other person, acting in its

21 behalf, either by a citizen resident therein, or by a corporation, who is assessed for and is liable to

22 pay. . . a tax therein.” Cal. Civ. Proc. Code § 526a (emphasis added).

23 As the California Supreme Court has recognized, the primary purpose of Section 526a is

24 “to enable a large body of the citizenry to challenge governmental action which would otherwise

25 go unchallenged in the courts because of the standing requirement.” Los Altos Property Owners’

26 Ass ‘n v. Hutcheon, 69 Cal. App. 3d 22, 27 (1977) (internal citation omitted). “California courts

27 have consistently construed section 526a liberally to achieve this remedial purpose.” Id. Indeed,

28 courts have declined to limit suits under Section 526a to challenges of policies or ordinances
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I adopted by a county, city or town. Id. Rather, courts have held that taxpayers may sue stale

2 officials to enjoin them from illegally expending state funds. See, e.g., Adams v. Dep ‘t ofMotor

3 Vehicles, 11 Cal. 3d 146 (1974) (taxpayer challenging expenditure of public funds in enforcement

4 of garagernan’s lien law); Ahigren v. carr, 209 Cal. App. 2d 248, 252 (1962) (upholding action to

5 prevent state Controller and Director of Finance from spending money in violation of legislative

6 conditions). Likewise, Section 526a claims may be brought against the state government itself.

7 See Vasquez v. State of cal., 105 Cal. App. 4th 849, 857 (2003) (“A taxpayer action under section

8 526a may be brought against the government or any officer thereof”). Accordingly, the State

9 and the Governor are both proper parties to this action.

10 2. The CQE Plaintiffs Are Not Required to Exhaust Administrative Remedies
Through the Commission on State Mandates.

11
Defendants’ contention that the CQE Plaintiffs have failed to exhaust their administrative

12

13
remedies through the Commission on State Mandates likewise fails. The CQE Plaintiffs—

14
individual students, taxpayers, and community organizations—have no standing to bring a claim

15
before the Commission on State Mandates, which has jurisdiction solely over claims brought “by

16
a local agency or school district.” Cal. Gov’t Code § 1755 1(a). But even if they did, the

17
Commission offers no possible remedy for the claims Plaintiffs have raised in this litigation. For

18
example, while California’s content standards are a core, fundamental component of the State’s

19
public school system (see Section I.D., supra), Defendants have not identified any statute which

defines them as a reimbursable mandate appropriate for review before the Commission.

21 V. CONCLUSION

22 For the foregoing reasons, Plaintiffs respectfully request that the Court deny Defendants’

23 Motion for Judgment on the Pleadings.

24

25

26

27

28
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